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Via Online Submission
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1049 Brussels

Belgium

Re: Proposed Amendments to EMIR Regarding the Clearing Obligation, the Suspension of
the Clearing Obligation, the Reporting Requirements, the Risk-Mitigation Techniques
for OTC Derivatives Contracts Not Cleared by a Central Counterparty, the
Registration and Supervision of Trade Repositories and the Requirements for Trade

Repositories
Dear Sir or Madam:

ICI Global' appreciates the opportunity to comment on the proposed amendments of the
European Commission (Commission) to the European Market Infrastructure Regulation (EMIR).2
This letter provides our views on how to make EMIR’s clearing and reporting obligations more
proportionate and effective. We also propose two steps that the Commission should take to ensure
that EMIR does not impose disproportionate costs and burdens on cross-border derivatives

transactions.

Regulated funds—market participants representing millions of investors—use derivatives in
avariety of ways and generally support reforms that improve oversight, efficiency, fairness, and
transparency of the derivatives markets. Derivatives are a particularly useful portfolio management

'ICI Global carries out the international work of the Investment Company Institute, the leading association
representing regulated funds globally. ICT’s membership includes regulated funds publicly offered to investors in
jurisdictions worldwide, with total assets of US$25.5 trillion. ICI seeks to encourage adherence to high ethical
standards, promote public understanding, and otherwise advance the interests of regulated investment funds, their
managers, and investors. ICI Global has offices in London, Hong Kong, and Washington, DC.

% See Proposal for a Regulation of the Furopean Parliament and of the Council amending Regulation (EU) No
648/2012 as regards the clearing obligation, the suspension of the clearing obligation, the reporting requirements, the
risk-mitigation techniques for OTC derivatives contracts not cleared by a central counterparty, the registration and
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tool in that they offer regulated funds considerable flexibility in structuring their investment
portfolios. A regulated fund can use derivatives to hedge positions, equitize cash that it cannot
immediately invest in direct equity holdings, manage cash positions, and adjust portfolio duration,
all in accordance with the investment objectives stated in the fund’s prospectus.

We strongly support the Commission’s goals of amending EMIR to eliminate
disproportionate costs and burdens and to simplify rules without compromising the objectives of
EMIR. Because the derivatives markets are predominantly cross-border markets, we also support
efforts for real and meaningful regulatory coordination among international regulators that will
ensure investors and others benefit from a vibrant, global derivatives market.

I.  The Commission’s Proposal to Amend the Clearing Obligation Generally Would
Promote Stable Cleared Derivatives Markets

Article 4 of EMIR imposes a clearing mandate on over-the-counter (OTC) derivatives
transactions involving certain counterparties. We believe that central counterparty (CCP) clearing
is a useful tool for mitigating counterparty credit risk and preventing the build-up of systemic risk,
when properly implemented and accompanied by appropriate safeguards. We detail our views on a
number of the proposed amendments to the clearing obligation below.

A. The Commission Should Rescind the Frontloading Requirement

We strongly support the proposed elimination of EMIR’s frontloading requirement, which
obligates counterparties to clear an existing, uncleared derivatives contract if a clearing mandate
takes effect for the relevant product, the contract was entered into during the “frontloading period,”
and the contract has a specified minimum remaining maturity.?

This frontloading requirement has the potential to disrupt pricing and liquidity in EU
derivatives markets. The costs and risks associated with a derivatives contract are assessed at the
time of execution and vary depending on whether the contract will be cleared. Current pricing
models do not account for uncleared contracts that will migrate to clearing after a significant period
of time. As a consequence, a frontloading requirement could cause market participants to: (1)
curtail their activity in transactions subject to frontloading to the detriment of market liquidity; or
(2) terminate a large number of contracts at the expiry of the phase in period. Either outcome could
significantly damage or disrupt the derivatives markets, and we believe that whatever benefits might
result from frontloading do not outweigh the potential costs.

We believe the proposal to abolish EMIR’s frontloading requirement will improve market
stability by reducing the unnecessary risks and uncertainty attendant to this requirement and
recommend that the Commission proceed with this amendment as proposed.

B. The Commission Should Provide a More Rapid Mechanism for Suspending the
Clearing Mandate

Adopting a mechanism for quickly suspending the clearing obligation when it is no longer
appropriate would increase confidence in the derivatives markets. EMIR provides no exception

3 See Proposed Regulation at Article 1.
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from the clearing requirement for potential market events that could make clearing impossible—
e.g., if the dominant or only CCP for a particular product exits the market. Unfortunately, EMIR
requires the adoption of regulatory technical standards (RTS) to remove a clearing mandate, even
on a temporary basis, and adopting new RTS can take a significant amount of time. The absence of
an effective and timely mechanism to suspend the clearing obligation could add unnecessary risk
and confusion during stressful market events.

ICI Global supports the objectives of Article 1(3) of the proposed regulation, which
contemplates that the Commission would have the authority to suspend the clearing obligation
after ESMA makes a request, accompanied by supporting data. In certain circumstances, ESMA
would be required to consult with the European Systemic Risk Board prior to submitting the
request to the Commission. The Commission would have 48 hours after receiving ESMA’s request
to either suspend the clearing obligation or reject the requested suspension.

Although proposed Article 1(3) would be a significant improvement over the current
process for suspending the clearing obligation, we remain concerned that economic events could
move faster than the two-day time period contemplated by the proposal. A single authority should
have the authority to act directly and immediately to ensure that an existing clearing mandate does
not exacerbate potential financial stress.* One option would be to empower ESMA to issue
unilaterally a brief suspension and then request a longer suspension from the Commission. This
suspend-and-request framework would ensure that a single EU authority has the ability to intervene
directly and quickly to stabilize markets during an uncertain time while also ensuring that policy
makers have a prompt opportunity to review and, if necessary, rescind the determination.

C. The Commission Should Adopt Proposed Protections for Customer Funds in the
Event a CCP or Clearing Member Defaults

ICI Global strongly supports efforts to protect customer funds held by a defaulting CCP or
clearing member. Accordingly, we welcome the proposed amendments to Article 39, which would
clarify that customer assets shall not be considered part of the insolvency estate of a CCP or clearing
member. We understand that the intent of the proposal is to provide a minimum standard across
the European Union for protecting customer funds in the event of a clearing member or CCP
insolvency. We strongly support this goal and encourage the Commission to engage proactively
with other relevant authorities to ensure the amendments have their desired effect.

Clarifying the circumstances under which customer assets would be bankruptcy remote
would encourage customers to transact confidently in derivatives markets in a couple of ways. First,
clarity would provide customers with a clear roadmap to maximize the protections available to their
assets held by clearing members or CCPs. Second, ensuring the bankruptcy remoteness of customer
positions and collateral would reduce customer risks by enhancing the portability of customer
positions to a solvent clearing member or CCP.

*The Commission should confirm that a suspension of a clearing mandate would not prohibit voluntary clearing of
derivatives products, to the extent possiblc.
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D. The Commission Should Provide Relief from Mandatory Clearing for Small
Financial Counterparties

We support the proposal to implement a clearing threshold for small financial
counterparties. When EMIR’s clearing mandates take effect fully, any financial counterparty that
does not have access to clearing services would be prohibited effectively from entering into a
derivatives transaction subject to a clearing mandate. Unfortunately, the costs associated with
central clearing—including potentially high up-front costs associated with establishing clearing
relationships and ongoing costs associated with clearing trades—may impose disproportionate
burdens on some small financial counterparties. The proposed threshold would ensure that the
smallest financial counterparties can continue using derivatives in a limited manner and should not
detract from the risk mitigation benefits provided by central clearing more generally.

II.  We Support the Proposed Amendments to the Reporting Obligation, but They Fall
Short of the Change Needed to Reduce Disproportionate Burdens and Improve Data

Quality

We appreciate and generally support the modest changes that the Commission proposes to

See



